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BRIEF ANALYSIS OF CURRENT WORKPLACE ALCOHOL AND DRUG 

ISSUES AND ACTIVITIES IN CANADA 
 

(The information in this document is not a legal opinion; it is provided 
for information only and should not be relied on as legal advice) 

 
The following report is broken down into four key information areas.  Supporting 
information including statistical overviews, regulations, and policy papers can be 
accessed through the web links found through the document.  
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1. RESEARCH ON ALCOHOL AND DRUG USE PATTERNS AND IMPACTS 
 
When it comes to addressing workplace alcohol and drug issues, many 
employers are going beyond setting up assistance programs, and are 
introducing alcohol and drug policies for employees as part of their overall 
approach to safety.  Because safety obligations extend to contract workers, 
companies are also setting out policy expectations for contractors.  An important 
step in this process is to make a legitimate assessment of need, so that any 
policy or program that is ultimately implemented responds to those stated 
needs.  The importance of this step has been reinforced by the Supreme Court 
decision on establishing a bona fide occupational requirement. (reviewed in the 
Legal Climate section of this report)   
 
This is why information on alcohol and drug use patterns and impacts in the 
workplace can play an important part in the background research employers 
undertake as they identify risk in their own organizations and determine their 
specific policy requirements. This type of data is valuable to companies as they 
make decisions on the most appropriate approach to addressing alcohol and drug 
issues in their own workplace.  However, there is limited current Canadian data 
available. 
 
U.S. Research:  Addressing alcohol and drug issues has been a major focus in the 
U.S. since the Regan era.  With respect to the workplace, the government issued 
regulations requiring alcohol and drug policies and testing programs in many 
government agencies and private industry under government regulation (including 
transportation, postal, customs, nuclear energy, etc.).  In addition, the Drug-Free 
Workplace Act required any organization contracting with or providing services to 
the government to have a drug-free workplace policy in place as a condition of 
contract. They backed these initiatives up with considerable research money which 
has supported both general population surveys and workplace- specific studies.  
 
For example, the National Household Surveys on Drug Abuse (conducted by the 
National Institute on Drug Abuse) provide national data about the prevalence, 
correlates, and trends in the use of illicit drugs, alcohol and tobacco among 
members of the household population who are age 12 and older and who are 
employed. These surveys began in 1971 and are now conducted annually. National 
surveys of high-school seniors and the military are also reported, and statistics are 
available from a variety of other federal, state, municipal, and workplace surveys.  
Information can be found at the following web site which includes some workplace 
data as well.   
 
http://www.nida.NIH.GOV/DrugPages/Stats.html  
 
The Substance Abuse and Mental Health Services Administration maintains an 
extensive web site including one listing available data and publications on alcohol 
and drug issues in a workplace setting.  It can be found at: 
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http://ncadi.samhsa.gov/search/googlesearch.aspx?q=workplace&restrict=NCADI_
STORE 
 
International Research:  There is a significant body of research that looks at the 
impacts of alcohol and other drugs on performance in a number of countries.  Much 
of this has focused on operating vehicles and on the advancement of roadside 
safety programs around the world, including in North America.  This information, 
including research on the effectiveness of education, training and deterrence 
programs, can be equally applicable in the workplace, and therefore provides useful 
information to employers.  Canada plays a role in this through Transport Canada, 
the Traffic Injury Research Foundation, and various provincial addictions and 
insurance organizations, as well as the Drugs and Driving Committee of the Centre 
for Forensic Sciences. 
 
Research regarding roadside safety conducted through TIRF can be accessed 
through http://www.trafficinjuryresearch.com/index.cfm 
 
A series of useful links to international research on driving and traffic safety can be 
found through http://www.icadts.com/ 
 
Canadian Research:  Beyond the work noted above supporting roadside safety, 
there is relatively limited research being done specifically on workplace issues in 
Canada.  The best overall database on the issue is found through the resources 
posted by the Canadian Centre on Substance Abuse. 
 
http://www.ccsa.ca/Eng/Pages/Home.aspx 
 
Information on the extent of alcohol and drug use by Canadian workers is dated, and 
there has been limited research on workplace programs in the last several years. 
 
•  Workforce Data:  The Alberta Alcohol and Drug Abuse Commission’s 2002 

survey of employed individuals in Alberta provides a breakdown of data by key 
industry sectors and occupations, as well as information from unions and 
management representatives on a variety of related issues.  Although 
information on personal use levels is useful, also of interest is the perceptions 
of employees regarding whether they know coworkers with an alcohol or drug 
problem, and whether they feel alcohol or drug use is a problem in their own 
company.  In both cases, the numbers were fairly high in most industry 
sectors.  The study compares results with the first 1992 survey and is available 
on the AADAC Workplace web page at  

 
  http://www.aadac.com/87_491.asp 
 
  The 2002 survey found: 
 

- an increase in the availability of programs to assist employees with personal 
difficulties, both in employer initiated Employee Assistance Programs, and union 
initiated Member Assistance Programs; 
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- prevalence and patterns of alcohol use remained relatively unchanged since 
1992, although more workers were infrequent drinkers and fewer were 
occasional drinkers; regular, moderate, heavy and very heavy drinking patterns 
remained the same; 

- 11% of workers reported using alcohol while at work and 4% used alcohol four 
hours prior to reporting for work; 

- 10% of workers reported being illicit drug users (up from 6%), and this was 
primarily marijuana use; 

- 1% reported using drugs at work and 2% used within four hours prior to 
reporting for work; this was primarily cannabis; 

- employer concerns about alcohol and illicit drug use in their own organization 
had doubled since 1992; and 

- workers in the construction, utilities, forestry-mining, wholesale/retail trade, 
public administration and finance/insurance/real estate sectors were most likely 
to report substance use at work, at-risk use, multiple substance use, or 
gambling issues; young males 18 to 24 years of age are most at risk for 
substance use. 

 
 
•  General Population – National: Health Canada conducted a national survey of 

Canadian adult use patterns in 2004 and updated the information in 2008 and 
2009.  This provides information nationally and by province.  Supplemented by 
the 2002 workplace survey conducted AADAC (above) which provides 
information by industry sector, these two studies provide some information on 
drug use trends Canadian employers may be facing. 

 
  The recently released Canadian Alcohol and Drug Use Monitoring Survey 

provides the most recent information on alcohol and drug use patterns for 
Canadian adults.i    The following highlights are of interest and the full survey 
is found through the web base in the endnote: 

 
• 76.5% of Canadian adults are current drinkers (past year), with males more 

likely to be current drinkers than females (80.2% vs. 73.0%F).  Males are 
more likely to be heavy frequent drinkers (8.2% vs. 2.3% F) and of those who 
drink, men were more likely to report alcohol harm in the past year (9.6% vs. 
7.0%F).  The researchers report a statistically significant decline in the 
percentage of current adult alcohol users since 2004 (79.3% down to 76.5%) 

 
• Patterns differ across the country.  The province of Quebec continues to have 

the highest percentage of current drinkers (79.6%) in the adult population, 
while Newfoundland and Labrador (NFL) has the highest percentage of heavy 
frequent drinking (9.5%) followed by New Brunswick (7.8%).  In addition, 
8.3% of Canadian drinkers reported harm from alcohol use in the past year, 
with the highest levels found in Saskatchewan (9.2%), Nova Scotia (9.0%) 
and British Columbia (8.8%). 
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•  The number of current (past year) marijuana users decreased from 14.1% in 
2004 to 11.4% in 2008, and again to 10.6% in 2009.  This reduction in use 
levels was found for both men and women.    14.2% of males reported being 
current users, compared to 7.2% of females.  Substantially higher use levels 
were reported for individuals age 15-24 (26.3%) compared to those age 25 
and older (7.6%).  

 
• As with alcohol, marijuana use patterns differ with the region of the country, 

being highest on the east coast (Nova Scotia 13.1% and New Brunswick 
12.2%) and the west coast (12.7% in British Columbia).  

• 2.0% of Canadians reported using an illicit drug other than cannabis in the 
past year (cocaine, speed, ecstasy, hallucinogens or heroin), with cocaine 
(1.2%) the most frequently reported. Higher overall drug use levels were 
found in British Columbia (13.6%), Nova Scotia (13.4%), New Brunswick 
(12.5%) and Quebec (11.9%).There was a decrease in the use of drugs other 
than cannabis since the 2004 survey, and in the past year.  

 
 
Reliability of the survey data: The Ontario Centre for Addiction and Mental Health 
confirms sample survey research remains the most feasible technique to monitor 
health behaviours and outcomes in the general population, and that steps to 
enhance the validity of self-report surveys are well established in survey research 
methodologies.  However: 
 - researchers recognize that because they rely on self-reported behaviour, 

surveys tend to underestimate true use patterns.  For example, studies of 
under-reporting suggest denial, mostly by heavy drinkers, can account for self-
report shortfalls; and   

 - problems of reliability and validity in measures of drug use can be considerably 
greater than for other types of behaviour or attitudes because it is often illegal 
and socially disapproved; respondents may conceal a significant part of their 
use despite promised anonymity, which can result from fear of admitting use 
of illegal substances or of social and moral condemnation. 

 
2. GOVERNMENT INITIATIVES 
 
Canadian Initiatives  At this point, there has been no direction by any federal 
department or any provincial government that would support employers in 
addressing workplace alcohol and drug issues.  Work is going on in Alberta towards 
an initiative for the construction trades in the oil and gas sector which has 
government involvement.  However, unlike the U.S. situation, there is no regulated 
direction or mandatory standards for policies or for testing programs that Canadian 
employers can draw from. 
 
U.S. Government Initiatives  
 
Motor Carrier:  Effective July 1, 1996 (and for smaller carriers, July 1, 1997) all 
commercial motor vehicle drivers (GVWR 26,000 lb+, designed to carry 16 or more 
passengers including the driver, or placarded to carry hazardous materials) were 



-6- 
© March 2011 Barbara Butler & Associates Inc. 

subject to U.S. Federal Motor Carrier Safety Administration regulations setting 
alcohol and drug use standards and testing requirements.   
 
Although Canadian companies that operate into the United States are responsible for 
meeting all requirements set out in these regulations, two specific parts set out the 
requirements for the drug testing programs. Part 382 sets out the ‘Controlled 
Substances and Alcohol Use and Testing’ requirements for employer policies and 
programs.  Part 40 sets out the procedures that must be followed for ‘Transportation 
Workplace Drug and Alcohol Testing Programs’, including further direction for 
compliance by employers and their service providers.  These regulations have been 
subject to review and modification over the past years, and further changes were 
implemented in October 2010 to reduce the cut-off levels for amphetamines and 
cocaine, and add the ecstasy group drugs to the testing list..  In addition, there are 
proposals to allow for alternative testing technologies (e.g. point of collection 
screening, oral fluid, hair testing) which will become mandatory in coming years.  
Any motor carrier that is subject to these regulations is wise to monitor the U.S. DOT 
web site, and/or ensure their Third Party Testing Administrator is communicating any 
changes. 
 
Information about the regulations and supporting material for implementation is 
regularly updated on DOT’s main web page located at: 
http://www.dot.gov/ost/dapc/ 
 
 
Penalties for non-compliance are severe.  Failure to maintain the designated 
records, failure to test as required, use of unqualified (testing) service providers, 
and use of a driver that is not qualified to drive in the United States (under the DOT-
regulated program) can result in fines up to $10,000 U.S. per infraction.  Failure to 
have a program in place can result in loss of operating authority into the United 
States.  DOT officials are auditing Canadian companies for compliance.  
 
 
Other Transportation Modes:  The Federal Railway Administration regulations have 
always applied to cross-border operations, but agreement was reached in the late 
1980’s to limit that application somewhat.  Any U.S. based employees of Canadian 
companies were subject to the full requirements of the regulations, but because the 
Canadian operations into the U.S. were limited, only those components covering 
“small railroad operations” were applicable when Canadian-based crews were in the 
U.S. Specifically, carriers have had to comply with the prohibitions and 
consequences, post accident testing, and testing for cause in compliance with FRA 
testing procedures and the DHHS requirements as updated in August 2001. 
 
Given the change in north-south rail operations, Canada’s “intrusion” into the U.S. 
has increased from one of a small railroad.  As a result, the FRA has now issued a 
final Rule to extend all aspects of the regulations, including the requirement for 
employee assistance programs, pre-employment and random testing to cover 
foreign employees performing dispatch and train services in the U.S. beyond a 10 
mile “exchange” area within the U.S. border.  The random testing can be 
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undertaken in either country, and violation of the rules will result in removal from 
U.S. service.  The regulation was effective on June 11, 2004. 
 
http://www.fra.dot.gov/downloads/safety/cross_border.pdf 
 
Requirements for compliance with regulations in the other transportation modes 
have been put on hold or cancelled.   
 - mass transit would be covered at such point that there was a cross border 

mass transit system based from Canada. Currently any municipalities with 
cross border bus transit must comply with the Federal Highways regulations. 

 - the U.S. Coast Guard retains the right through existing legislation to board any 
vessel in U.S. waters and investigate, including testing were required; 
therefore, they have not required Canadian companies to implement testing 
programs, including for the pilotage authorities on the Great Lakes.    

 - pipeline crews who operate on cross-border pipelines but remain in Canada are 
not covered at this time (indefinitely postponed).   

 - the aviation requirements were sent to the International Civil Aviation 
Organization (ICAO) who issued guidelines to all member countries; the 
requirement to test foreign air crew who enter U.S. airspace has also been 
indefinitely postponed. 

 
Implications for Testing Program Infrastructure in Canada:  Employee testing 
programs have not been regulated in Canada, although regulated motor carriers 
must comply with the recently revised Part 40 regulations issued by the U.S. 
government.  These set stringent requirements for all aspects of the testing 
program.  Employers must comply with the regulations and contract with service 
providers that meet these standards (or risk fines).  However, as a result, 
 
 - there is an extensive network of trained collectors capable of properly handling 

both urine and breath collection; 
 - three Canadian laboratories have been certified to administer testing for these 

programs; 
 - there are up to a dozen certified Medical Review Officers located across the 

country capable of reviewing lab results with employees; 
 - there are a number of national and local consortia who can manage all parts of 

the testing program for an employer, including the random and unannounced 
testing; 

 - there is a growing network of Substance Abuse Professionals who have been 
trained and certified (whose job is to meet with and assess any individual who 
violates the regulations and advise on treatment and follow-up programs); and 

 - supervisor training is provide through a number of the provincial trucking 
associations for regulated companies, and a Canadian supervisor training 
course which meets U.S. DOT requirements is now available through the 
internet so that this resource can be accessed across the country; there is also 
a version available for non-regulated employers. 

 
Employers across the country who include testing as part of their policy, whether 
regulated or not, can make use of these qualified services.  One caution is that, 
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because there are no regulations around testing standards for non-regulated 
companies, all sorts of “entrepreneurs” are selling quick and cheap testing methods, 
or failing to ensure all steps are followed (e.g. skipping the MRO component or using 
a local hospital lab which is not certified or monitored for proficiency, or breath 
testing equipment that is not calibrated).  Employers in other industry sectors 
should ensure they contract with fully competent and experienced third party 
providers who meet standards consistent with those set out for regulated 
companies.  Where testing has been upheld in legal cases, the programs were 
consistent with these standards. 
 
3. TRENDS IN POLICY DEVELOPMENT 
 
A significant number of companies in Canada have been putting alcohol and drug 
policies in place during the past decade, and in many situations, testing of one form 
or another has become a policy component.   
 
Motor Carriers:  As previously noted, in the truck, bus, and rail industries, any 
company operating into the United States must have a comprehensive policy and 
testing program in place, including pre-employment and random testing, as a 
condition of crossing the border. A large number of carriers have extended their 
policy across their operations to cover more than just the U.S.-bound drivers, and 
many have included Canada-only drivers and other high risk positions in their 
random program.  Based on the activity of the two largest consortia, well in excess 
of 50,000 drivers are subject to the testing under – or because of  - these 
regulations.   
 
U.S. Parent Company Expectations:  There appears to be increasing interest from 
U.S. parent companies in developing programs for their Canadian operations.  
Generally, this includes the requirement that the Canadian subsidiary implement an 
alcohol and drug testing program within their company policy, as this is a key 
component of most U.S. programs.   
 
Since there is no significant difference in drug availability and use patterns in the 
two countries, and this remains a health and safety issue, many U.S. companies are 
expecting a consistent approach to workplace alcohol and drug problems 
throughout their operations on both sides of the border.  Canadian companies must 
still ensure compliance with Canadian health and safety laws and human rights 
legislation, keeping in mind the legal trends evolving around workplace programs 
and alcohol and drug testing.  
 
Contractor Issues: Because of occupational health and safety concerns, 
employers are not limiting the policy to their own employees, but are expecting 
contract workers to adhere to similar requirements; this is particularly prevalent in 
the oil and gas sector resulting in major activity in Alberta and the east coast, 
although other sectors are beginning to move in this direction.  It is becoming a 
standard practice to provide direction to contractors, particularly in risk-sensitive 
operating environments. 
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Therefore, there are an increasing number of Canadian companies putting in place 
policies that include certain forms of testing because of client requirements.  In 
addition to this, when Canadian companies are providing equipment installation and 
maintenance services to U.S. clients, they are also finding that employees sent to do 
the work must be under a testing program as a condition of site access. 
 
Contractors in this situation must make program decisions:  will their own company 
policy simply cover the employees signed to that client’s work, or will they implement 
company-wide policies, recognizing they may face similar demands from other clients?  
Given health and safety obligations extend to all operations, it may be difficult to 
suggest alcohol and drug policies can be limited to one group solely because of client 
demand. 
 
Other Pressures:  Canadian companies are concerned about liabilities associated 
with unsafe operations, and are ensuring their approach to occupational health and 
safety includes policies and programs on alcohol and other drugs.  They recognize 
alcohol and drug use can negatively affect performance, and are implementing 
policies to prevent accidents and injuries.  As dealing with this issue becomes a 
common practice and an industry standard in many sectors, not having a 
comprehensive policy may not meet due diligence standards.   
 
For example, the Court of Appeal for British Columbia (Oak Bay September 2002) 
established a clearer balance between regarding human rights legislation and the 
broader legal framework within which a company must function.  The Court said full 
adherence must be given to human rights standards, but that tribunals must 
recognize this broader framework and not force non-compliance with some legal 
obligations (health and safety, liabilities, negligence) in exchange for compliance 
with human rights legislation. (See Legal Climate below) 
 
Implications for Canadian Companies?:  With this heightened awareness, many 
companies that had a simple statement banning alcohol and drug use realize that 
expectations need to be better articulated and communicated.  
  
 
 
Employers are recognizing that relatively high levels of alcohol use in the population 
and ready availability and use of high potency illicit drugs, as well as the increasing 
use of performance-impacting medications all are affecting health and safety in the 
workplace.  In order to minimize safety risk and liabilities, Canadian employers in 
many industry sectors are implementing alcohol and drug policies which establish 
appropriate standards around possession and use, offer education, training and 
access to assistance, provide methods to investigate policy violations, and set out 
consequences for violation.   
 
One investigative tool many are now turning to for detection and deterrence is 
alcohol and drug testing. The most active areas are in higher risk industries 
including oil and gas, forestry, mining, construction, manufacturing and 
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warehousing, other transportation (not affected by the cross-border requirements), 
utilities, policing, municipal transit, grocery and other distribution operations, etc…  
Some municipalities and health care facilities are beginning to look at the issue as 
well.  
 
Additional information on policies and policy development is found at: 
http://www.butlerconsultants.com/barb.html 
 
 
4. CURRENT LEGAL CLIMATE 
 
Although most reviews of legal issues facing employers focus on testing, there are 
other decisions that impact a variety of issues employers face when dealing with 
alcohol and other drugs.  The key ones are highlighted below. 
 
Meeting and Balancing Human Rights Responsibilities:  Federal and Provincial 
Human Rights legislation prohibits discrimination on the basis of a disability.  
Current or former dependence on drugs or alcohol is considered a disability under 
the federal Act, and may be interpreted in the same manner at the provincial level. 
Issues around reasonable accommodation and establishing a bona fide occupational 
requirement for treating someone differently need to be addressed.  Prevention 
initiatives including access to assessment, assistance, treatment, and follow-up 
services, as well as modifying hours or duties in certain circumstances would all 
contribute to accommodation.  Setting standards that respond to an assessment of 
need specific to the company’s requirements and ensuring there is justification for 
treating individuals differently under certain circumstances would contribute to 
meeting the bfor standard. 
 
The Supreme Court has helped clarify an employer’s obligations when it comes to 
setting standards that some might consider discriminatory.1  The company is 
expected to establish those standards as a bona fide occupational requirement, and 
to do so must meet three tests. (These tests are used in assessing employer 
alcohol and drug policies in court and arbitration hearings).  The tests are: 
 
 - Was the standard adopted for a purpose rationally connected to the performance 

of the job? 
 - Did the employer establish that it adopted the standard in an honest and good 

faith belief that it was necessary for the fulfillment of that legitimate work-
related purpose? 

 - Did the employer establish that the standard is reasonably necessary to the 
accomplishment of that legitimate work-related purpose? - and to meet this 
test, it must be demonstrated that it is impossible to accommodate individual 
employees sharing the characteristics of the claimant without imposing undue 
hardship on the employer. 

 

                                                 
1 British Columbia (Public Service Employee Relations Commission) v. British Columbia 
government Service Employee’s Union, SCC file No. 26274, September 9, 1999 (Meiorin) 
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The full court decision can be found at: 
British Columbia (Public Service Employee Relations Commission) v. BCGSEU, 
[1999] 3 S.C.R. 3 
http://scc.lexum.umontreal.ca/en/1999/1999rcs3-3/1999rcs3-3.html  
 
These requirements clearly reinforce the fact that how and employer determines 
what should be in their policy is just as important as what is ultimately in the 
policy.  First, there must be a good faith assessment of need, so that the employer 
will be able to establish a policy that responds to their own stated and unique 
requirements, and can ultimately and logically explain that policy to those who are 
affected. 
 
As noted previously, the Courts and arbitrators are also recognizing that company 
policies need to find the right balance between due diligence and respect for human 
rights and privacy. In alcohol and drug policies this would mean a balance between 
initiatives to control or deter inappropriate use (rules, investigative tools and 
consequences) and preventative components (education, training, assistance and 
aftercare programs).  
 
The recent decision by the B.C. Court of Appeal put this into perspective.2  The 
Court examined a company’s obligations to accommodate someone with mental 
disabilities when the individual held a safety-sensitive position and could put clients 
and the public at risk.  In overturning the decision of the B.C. Human Rights 
Tribunal which had found in favour of the complainant, the Court stated the 
following in their decision: 
 
  “The value of human rights legislation is great and the courts accord more than 

usual deference to decisions of human rights tribunals.  Human rights legislation, 
however, fits within the entire legal framework within which enterprises must 
function.  That framework includes other standards that also reflect deep values 
of the community such as those established by workers’ compensation legislation 
prohibiting an employer from placing an employee in a situation of undue risk, 
and the standards of the law of negligence, for example the standard that applies 
to Oak Bay Marine Ltd. for its clients.  Even as full adherence must be given to the 
standards of human rights, a human rights tribunal must be mindful of the fuller 
legal framework regulating an enterprise when it assesses the occupational 
requirements asserted by that enterprise, and decide in a fashion harmonious 
with that framework in order not to force non-compliance with some legal 
obligations in exchange for compliance with the human rights legislation.”  

 
The full decision is available at: 

Oak Bay Marina Ltd. v. British Columbia (Human Rights Commission) 2002 BCCA 
495 
http://www.lancasterhouse.com/decisions/2002/sept/bcca-gordy.htm 

 

                                                 
2 Oak Bay Marina and B.C. Human Rights Tribunal and Robert Gordy, September 2002 
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Due Diligence/Negligence Obligations:  A series of court and arbitration 
decisions have clarified that: 
 
• Employers have responsibility for any individual who is unfit on the job – they 

can not simply “send them home” but must ensure proper escort procedures 
are followed so the individual does not injure him/herself or a third party. 

 
• Employers have a responsibility to any individual that they host in a social or 

business hosting situation where alcohol is served.  They must ensure proper 
hosting procedures are followed to minimize the possibility that anyone served 
alcohol may injure him/herself or a third party after a company event.  If the 
employer provides the alcohol, provides the premises, or hosts the event, they 
can be responsible for the outcome. 

 
• Employers are vicariously responsible for the actions of their employees – even 

though they may not be at fault.  This includes impaired employees on the job, 
impaired employees on a client job site, and impaired employees operating a 
company vehicle, even on their private time.  As a result, employers need to 
set clear standards on what is expected and actively ensure those standards 
are being met.   

 
For example, the owner of a vehicle is accountable for any injuries or damages 
caused by a person driving the vehicle with the owner’s consent.  This is why 
company policy standards must apply when operating a company vehicle, and 
why policies should address reporting and consequences of receiving an 
impaired driving charge in this situation. 
 

•  Occupational Health and Safety legislation places the onus on employers to 
ensure the health, safety and welfare of employees; employers must prove 
diligence in minimizing or eliminating all potential safety risks, including those 
associated with independent contractors.  Organizations can be liable for any 
negligent or wrongful acts committed by an employee acting within the scope of, 
or course of employment, which could include negligence in allowing an alcohol 
or drug impaired employee on the worksite or on a public highway once declared 
unfit to work, and negligence when returning someone to a risk-sensitive job 
after treatment or a policy violation where sufficient monitoring mechanisms are 
not in place and a substance-related incident results. 

 
  Reinforcing these safety obligations, Bill C45 which has been enacted in law 

establishes rules for attributing to organizations, including corporations, 
criminal liability for the acts of their representatives.  There is a legal duty for 
all persons directing work to take reasonable steps to ensure the safety of 
workers and the public.  There is no change in the current law regarding 
personal liability of directors, officers and employees; the new Act deals with 
the criminal liability of organizations.  

 
• In essence, OHS criminal negligence is established where the organization 

or individual, in doing anything or in omitting to do anything, that is 
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its/his/her legal duty to do, shows wanton or reckless disregard for the 
lives or safety of others.  A Plain Language Guide can be found at 
http://canada.justice.gc.ca/en/dept/pub/c45/ 

 
  There have been no cases at this point, but it is expected that this legislation 

will impact how organizations deal with substance abuse issues, and apparently 
there is no due diligence defense – only a criminal defense.  However, the 
lawyers advise having a clear well communicated policy, ensuring supervisors 
are trained and have the tools and support to act to prevent workplace 
problems, and taking all responsible steps to minimize the risk of accidents 
associated with alcohol or drug use would help with that defense. 

 
Alcohol and Drug Testing as a Policy Component:  There is considerable 
controversy about the legality of drug testing programs.  Concern centres on the 
employee’s right to privacy and the potential for discrimination based on a 
disability. Workplace testing programs could be challenged through a variety of 
routes.   
 
 - in a non-unionized environment the most likely route would be to a human 

rights commission (either policy-wide or individual), or a wrongful dismissal 
action.   

 - in a unionized environment, management's right to introduce a testing program 
in general may be grieved if it is believed to be contrary to the collective 
agreement, or a union may grieve the company’s actions under their policy on 
behalf of an individual member 

 - in addition to the above, in a government setting, a challenge under the 
Charter of Rights and Freedoms could be launched (the Charter does not apply 
to the private sector).    

 
At present, there are no provincial or federal laws that have been passed which 
would specifically prohibit drug testing, and there has been no Supreme Court 
decision in this area.  However, a series of arbitration decisions, two  Ontario Court 
of Appeal decisions and one by the Alberta Court, and a decision of the Federal 
Human Rights Tribunal all provide some guidance on where the law may stand on 
this issue.  This information is found in a separate resource section of this web 
page. 
 
More information on the legal situation around testing can be found in the paper 
“Current Legal Context: Employee Testing” which provides an overview of key 
decisions and links to full documents where available.  
                                                 
i Canadian Alcohol and Drug Use Monitoring Survey 2009 is found at http://www.hc-
sc.gc.ca/hc-ps/drugs-drogues/stat/_2009/summary-sommaire-eng.php 
 
 


